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'On the 40th Anniversary of The Hague Convention 1980 on child abduction, what lessons 

have been learnt? If you were asked to change or add three things to the Convention what 

would they be and why?' 

Introduction 

Last year, on the 25th of October, the 40th anniversary of the 1980 Hague Convention on 

the Civil Aspects of International Child Abduction (hereinafter: the Hague Abduction 

Convention) was celebrated. On the same day in 1980 a room full of representatives from 

the Hague Conference on Private International Law (HCCH)1 gathered and voted for the 

adoption of the Hague Abduction Convention. It was initially only signed by a small number 

of countries: France, Canada, Switzerland and Greece.2 The number of Contracting Parties 

grew over the years to 101,3 which led it to become one of the most ratified instruments 

of the HCCH. This growth indicated that there was, and is, widespread awareness and 

attention for international child abduction among many Contracting States throughout the 

world. This achievement on its own may be a reason to celebrate the success of the Hague 

Abduction Convention on its birthday. However, success of the convention cannot only be 

defined by the number of contracting states, there are other factors to take account of. 

Now that celebration has passed, the time has come to take stock of the situation after 40 

years of the Hague Abduction Convention in practice. To do so, I will start with an outline 

on the aims and background of the Convention, after which I will investigate how this 

relates to the current operation of the Hague Abduction Convention Furthermore, I will 

reflect on which lessons have been learnt, followed by proposing additions and 

amendments which could be made to the Hague Abduction Convention. Concluding 

remarks will be made in the final paragraph.   

Background of the Hague Abduction Convention 

The preparation of the Hague Abduction Convention was initiated in response to the 

proposal of Canadian legal expert, mr. T. Bradbrooke Smith, regarding an international 

child abduction treaty. It was made during a Special Commission meeting held in The 

Hague in January 1976, followed by a short preliminary study by Deputy of the Conference, 

Mr. Georges A.L. Droz, on the subject of ‘Legal Kidnapping’.4 The proposal and study 
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elucidated the alarming phenomenon of rapid growth in child abduction cases in each 

Member State of the HCCH5  

Originally, the predominant characterization of international child abduction was that of a 

father, without custody rights, taking the child.6 A reason for this may be that after a 

divorce, these fathers were often left with limited chances to pursue a good relationship 

with their children, as the children were mostly brought under the sole custody and 

upbringing of the mother. Out of frustration and despair, a quick escape could be found by 

taking the child abroad. It became clear that the left-behind parents of abducted children 

were left empty handed as there were no resources. Resources needed to ensure their 

child’s return. For that reason, a legal instrument needed to be created.  

The Hague Abduction Convention became this instrument, which aimed to provide for a 

quick return mechanism to the country of origin. Once a child was abducted7 to a 

Contracting State, the Hague Abduction Convention stipulated a general rule in which it 

was determined that the child had to be returned promptly.8 This general rule created an 

atmosphere where parents knew there was no gain in abducting their child as it would 

inevitably lead to their return. Furthermore, the actions of the abducting parent would be 

deprived of any practical or judicial consequences, as there would be no legal 

acknowledgement of the situation that arose through the abduction.9 

The impetus for the return mechanism was based on the argument that a child abduction 

is always destructive for the child and, therefore, the child’s return would be in his or her 

best interest. As stated in the Dyer Report, it is the child “(…) who suffers from the sudden 

upsetting of his stability, the traumatic loss of contact with the parent who has been in 

charge of this upbringing, the uncertainty and frustration which come with the necessity 

to adapt to a strange language, unfamiliar cultural conditions and unknown teachers and 

relatives (…).”10 

Given this, the contracting parties were required to work together to strive for the 

restoration of the status quo. To realise this, the Hague Abduction Convention and the 

explanatory report gave provisions and indications on how to deal with a child abduction 

case. Three aspects, which covered the aim of an expeditious method to return a child, will 

be highlighted. Firstly, art. 11 indicated that a decision within six weeks from the date of 

commencement of the proceedings had be reached. Secondly, the exceptions on which 

grounds the courts were not bound to order the return of the child, that are given in art. 

12 (2), 13 and 20 required narrowly interpretation. Lastly, the requested state was 

prohibited to take a decision on the merits of the case (e.g. custody, contact). This 
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10 Explanatory Report, supra note 14 on p. 432.  



 
stemmed from the idea that the country of the child’s habitual residence before the 

abduction kept jurisdiction.11 Additionally there was no time and place for an in depth 

assessment in abduction cases. The Hague Abduction Convention relied on the assumption 

that the states must accept and trust that the state of origin had the best possibilities to 

decide on the merits of the case. With that, the Hague Abduction Convention postulated 

that after the child’s return to his or her country of origin, proceedings would take place in 

regard to custody and contact matters.12  

40 years later.. 

What can we say about the operation of the Hague Abduction Convention, having now been 

in practice for forty years? Is it in line with the underlying ideas that were kept in mind 

whilst drafting the convention? Are the aims of the convention met in practice? And, if this 

is (partially) not the case, which lessons have been learnt?  

Over the years, child abduction cases have changed substantially. In most cases (two 

thirds) the abducting parent is not the father, but the mother.13 Furthermore, it is not the 

parent without custody who abducts the children, as we now know a wide variety of custody 

and contact arrangements such as co-parenting. As I believe these changes do not 

specifically require a modification of the convention, I will not discuss these changes any 

further.  

In addition, the large number of Contracting States has led to a differentiation in ways of 

interpretation of the articles and provisions of the Hague Abduction Convention. As far as 

the HCCH has tried to prevent this and/or solve this14, it remains a challenge to meet a 

uniform interpretation. A lack of uniform interpretation leads to diverse applications of, for 

example, the grounds for refusal. This means that not every country operates as strictly 

as prescribed.  

Most importantly are the findings that a speedy return of the child is in most cases difficult 

to ensure. The prescribed 6 week period is often not manageable. On average, proceedings 

take 165 days (almost 24 weeks)15 which is counted from the moment that the return 

proceedings are submitted. Prior to that, an applicant has a year from the moment of 

abduction to file a request for return, if he wants to prevent that a request for return will 

be denied because the child is settled in his or her new environment.16 The question that 

arises is whether the return of the child, once it has stayed for months, or sometimes even 

years, in his new country, is still in his or her best interest. This is where the most striking 

element of the Hague Abduction Convention makes it clear that the operation in practice 

 
11 This does not follow directly from the Hague Abduction Convention as the Convention does not provide 

jurisdiction rules. For intra EU abductions art. 10 Brussels IIbis is applicable and for other cases art. 7 HCPC 
1996. 
12 Explanatory report, p. 436. 
13 N. Lowe e.a., A Statistical Analysis of Applications made in 2008 under the Hague Convention of 25 October 
1980 on the Civil Aspects of International Child Abduction, Preliminary Document No. 8 A, Part I – Global 

Report, p. 6, 19. 
14 The Permanent Bureau of the HCCH launched the international child abduction database (INCADAT), held 

evaluations during meetings of the Special Commission and provided for Guides to Good Practices. 
15 COM(2016) 411 final., supra note 30 on p. 14. 
16 Article 12, 1980 Convention on the Civil Aspects of International Child Abduction. 



 
differs from the intention. Namely, the Hague Abduction Convention is based on the idea 

that the return of the child is in general in its best interests, while it prevents, prohibits 

and eliminates an actual assessment of those interests in cases where a speedy return 

cannot be ensured. I believe that it can be argued that – especially when it involves a 

young child – a return after multiple months or years does not necessarily mean that it is 

in the child’s best interest. And even if the child does return after a long stay in the other 

country, what consequences will the child face? We may wonder why we believe it is in his 

or her interest when no arrangements or decisions have been made that relate to the 

child’s return. In this regard it is also important that we see in practice that in most cases 

no proceedings on the merits of the case will be started in the country of origin. This leaves 

the custody and contact disputes unsolved after the child’s return. 

In my opinion, the biggest lesson we can learn is that the aim of the Hague Abduction 

Convention – a speedy return of the child -  is very difficult to meet. I believe that the 

Hague Abduction Convention should, therefore, be changed in such a way that there will 

be more attention for the interests of the child. 

Changes and additions 

Aiming for more attention for the child’s best interests under the Hague Abduction 

Convention may seem contradictory to the operation of the convention as there is little to 

no room for an assessment on the circumstances of the case. To some extend it is 

understandable since a speedy return cannot be ensured if the case is assessed as a 

procedure on the merits. However, minor adjustments can make a huge difference for the 

consequences of the child.  

Before I get to that, I will start with, as I believe, the most obvious adjustment to the 

Hague Abduction Convention: an obligation for Contracting States to have a concentration 

of jurisdiction. One of the reasons that child abduction cases often take too long is because 

of a lack of expertise of judges (and lawyers). In countries where there is no concentration 

of jurisdiction, it may happen that a judge will deal with a child abduction case once or 

twice in his or her career. These judges are not always aware of the (content of the) Hague 

Abduction Convention and that these cases must be prioritised over others in order to 

achieve a speedy return. Due to a lack of an internal court procedure in line with the Hague 

Abduction Convention, these cases are dealt with in a procedure on the merits, just like 

any other family case. Especially where Member States have several levels of appeal, it 

can take much longer than the average. The inclusion of an obligation for each of the 

Contracting Parties to concentrate jurisdiction at one District Court or – for bigger countries 

– at a few states, will increase the correct and uniform implementation of the Hague 

Abduction Convention and will result in a speedier treatment of requests for returns.17 

Moreover, I believe that article 12 should be adjusted in such that the request for return 

filing period of one year of is reduced to 6 months. This requires applicants to file their 

request for return within 6 months from the time of abduction in order to avoid that the 

return will be refused because the child is settled in his or her new environment. There can 
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be cases in which the child is being hidden in excess of one year in order to make it more 

difficult for the left-behind parent to file a successful request on time. Adjusting the one-

year period to six months will make it easier for such parents as they do not have to hide 

the child for so long. However, I believe that these cases are exceptional and that in most 

cases the left-behind parent will know or be able to find out where the child is taken to 

(especially during these times of social media). Through this adjustment, more attention 

can be paid to the interests and circumstances of the child once it has stayed for more 

than 6 months in the new country, as an exception for return can be found if the child is 

settled in his new environment. I believe it is important to shorten the time period in article 

12, since it was written from the perspective that a decision could be reached within 6 

weeks from the date the proceedings were started.18 We have learnt in practice that in 

most countries these cases take months. Considering this, it is justifiable to include a 

shorter time period since the child will be spending more time in the new country, during 

which the chances that the child will settle in his or her new environment increase.  

The third addition that I would make to the Hague Abduction Convention relates to the 

position of the child after the requesting court has ordered his or her return. It strikes me 

that there is almost no guidance for the child when he or she returns to the country of 

origin. Despite the duration of the abduction, it will always have a significant impact on the 

child.19 Thus, I plea that for each child that is returned to a Member State, a provisional 

supervision measure will be given, i.e. that a guardian ad litem or a youth care institution 

will be appointed in order to supervise the child for a period of three months after return. 

The supervision measure will automatically come to an end, so if all goes well, no further 

actions would need to be taken. If the supervisor signals a problem, this should be 

addressed with the designated authorities who would be able to take further steps. With 

this it can be assured that there will be someone who listens to the child and who has an 

eye for his or her wellbeing other than his or her biased parent.  

Currently, it is very difficult for a court of the requesting state to create a so called ‘soft 

landing’ for the child and to set conditions for his or her return. The court only has 

competence to decide about the request for return and, therefore, has nothing to say about 

the situation of the child in the country of origin. Conditions that are rendered in the return 

order are in principle not enforceable. Hence, a provision must be added to the Hague 

Abduction Convention that creates a legal ground which makes it possible for judges to 

take provisional measures, such as the abovementioned supervision measure for each 

child, that are directly enforceable in the country of origin. Given the variety of cases that 

require, in my opinion, a tailor-made approach, creating such a legal ground should also 

make it possible for judges to provide for other provisional measures if needed. Such 

measures could, for example, relate to a decision on the temporary residence of the child 

or a temporary custody provision.20 As I would especially like to emphasize the importance 

of strengthening the position of the child after his or her return, I will not describe these 

other measures in detail. I do believe that all provisional measures can play a role in filling 

 
18 Article 11, 1980 Convention on the Civil Aspects of International Child Abduction. 
19 M. Freeman, Parental Child Abduction: The Long-Term Effects, International Centre for Family Law, Policy 

and Practice 2014. 
20 This will become possible in an intra-EU abduction under the Brussels II bis recast, preamble no 46. 



 
the gap when it comes to the lack of follow up court procedures that take place after the 

return of the child. 

Conclusion 

Forty years of the Hague Abduction Convention have provided the legal community with a 

robust framework on which child abduction cases can be handled. Despite this, it is not a 

perfect framework and many lessons have been learnt. Partly because we live in an ever-

evolving society that influences the characteristics of a child abduction case. But also 

because of the idea or background of any process, legislation or convention is never exactly 

compatible with the implementation in practice. The most notable element that I believe 

should have our attention relates to the finding that it is very difficult, or sometimes even 

impossible, to achieve a speedy return of the child. The changes and additions that I have 

proposed are, in one way, focussing on ways to realise this speedy return. Additionally, I 

believe it is important to have more focus regarding the circumstances of the child and his 

or her interests, especially in cases where the chances for a quick return are already low. 

How contradictory this may seem when accounting for the convention’s aim that leaves no 

room for an in-depth assessment, there are ways to create a better position for the child. 

These include: changing the time period of one year to six months. This increases the 

number of cases where there is more attention for the child’s circumstances, as the return 

can be refused when the child is settled. In cases where the return is ordered, the position 

of the child can be strengthened, by including a supervisory measure of three months for 

each child once he or she has returned to his or her country of origin. This should become 

standard practice through adding a legal ground to the Hague Abduction Convention that 

gives judges room for a more detailed return order. I am aware that this third addition 

may seem challenging to execute in some Member States. However, over the past forty 

years a solid basis has been created for cooperation among Central Authorities and 

between judges of Member States. This cooperation can be used and expanded in order to 

make this provision work in practice. When we reflect on the Hague Abduction Convention 

in another forty years’ time, the amendments I proposed will hopefully result in a safer 

and more stable position of abducted children. 
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